
f OCL J aife

t o Jtra
L) ( J L Li A lvb J THAT OOVLEJIWTO IS KEST V.'HK H COWKNS LEAST.'

4iss:r 13. C!RROL3SOx, I!I1S$1SSIPPI, TUESDAY SlttRNI, DCCEIKa 17,

P Mississippi Democrat,
ruimt-uiE- n wetkly by

sivcljs :
The heltet
alone in th

in tho existence of uch U

a an 1jo;?: &

u'ate these atejoiute righta of individuals.
Bb. Com. I, 125. Tins high prerogative
writ is isstt abty from tho cptirts of King's
Bench, C Koiiion 'leas, E: chequer and
Chancery, in term lime, Aid he!, .re a tin
gle judge of either in Vacation. An
eiently, no one in any eate could centro-ver- t

the return of n hal can corpus, upon
which alone tho court or judge deckled

is classed by Blackstono 4, 235, among
those of consequential contempts. If
then the power to punish the chrss of q
sequential cnritctnpts con&tituted apart ( f
'she law of the land so long anterior to the
date of Magna 'Charta as to have become
at that early day a very maxim of hiw,
n here was the necessity for tho legislation
upon the subject? Whv should Parlia
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a word pr a look. Thusxhe court
stituted the judge c f bis on pn
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whether jeal or suppos I, .: ' '

tio. in lti-- i pnricuiar is without in
1 he i: iee is with
without definition ; and though
Tiewad, h is said t reier sole!
tunctionary, it necessarily tusBeh

stimtilates the individual who findsi
to separate himself fnwa the ofl
tatioB. It may thus beevme an

of opinion, of feeling or of piejadi
oifence which has nu thr Icgi . .

the imp- - ' 1 ... ti rtis ot h mi m uatur
ed and misled bv die circui
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iu4gnient i . the cooif of jndge i final
Thua it is seen that this writ is founded on
the commt n law, and gradually improved
and extent e 1 in England by statutes to
carry int.) actual ami j radical utility the
free privileges of the subjects secured to
them hy Magna Carl t and the constitution.
It creates a jurisdiction, distinct, sepa- -

r r r less, renewable at pleasure,
Bf thirty lines, " "

sixty lines, " "

... evil were then first discovered,
and u remedy the. , for the first time
Bought! To what extreme tho courts had
extended thoir jurisdiction over contempts,
up to the tuno of Magna Charta, we have
no actual knowledge, it is but conjec-
ture, but that seventy years afterwards,
Parliament, for tho first time, legislated
upon the subject, wc do have proof; and
we have further prool from the language
of the statute and the grant of power to
the courts, that such was, in ill nature, an
enlarged power, which consequently pre-
sumes its boo existence until the passage
of that act. The phraseology of ti-.- e pre-
amble of that statute most strongly forti-
fies this position. The reason for the en-

actment is given in the following language.
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virtue of their jtrtherwise judicial charac-ter- ,

authority anl j. but by the
actual g ant of bower to act in this par-
ticular.

Thb nit has been transplanted to this
country, and assnreJh it has lost nothing
of those virtues s k.ude-- by fcreign wri-

ters because of its removal to a land en-

joying ar more enlarge'' and enlightened

ei.atioi the ubovo rate, in any
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statute is a good means to find out ihe in. quenees
tention of it: "Forasmuch as Justices, to Kberty i

whoso office it beiongeth to minister jus- - riofts an
tice to all that sue before them, are many oppressi
tastes duiurbtd in due execution of their ' win ,

fV'Cvc. This, at the present day, would j reserve
be deemed a consequential contempt oUftoUcaB)
court, and if it were so before Magna I their
Charta, end Ubft power dwelt in the court- - j nieu'' or

ihea to punish and check it, the statute ta4 aad

chises. Bothtan oi Juigv ThacSicr tt e present and the former
this state guarantee to its

hefil sj the writ of Habeas
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s. s. ler the first constimtion,The
and the proceedings un'Ex Parte Waltkr IIickey. s.uw & s edit t inly uncalled for legislation ; I pih an application tir a discharge

y writ of Habeas Corpus ad sub.
der the writ Hvcr ? regulated by ttatule,
June 1!, 18''2. The power to issue tho
writ use deposited with the Supreme, the
Circuit and the Chancery court?, in term
time, (. any jud;;e of either in vacation.
The presen c iistttution established ilic

3'igh 'uurt of Error, and Appcab with

jurisdiction such as ; roper ly belofigs si
law to a court of that or.me. By law, II.
BT.5S1, S. (, the several-act- s for the or

- i'.e

but if so, it is a solitary and isolated in- - pi
stance of such at that early period, It rn

was by a tialn of- - similar reasoning, lice
imagine, that a very learned author, as he ! ii
is styled by Blacfcsoce, 4, 237, sec Gil:-- . ! re
Hist. C. P. C 3, was inclined to deduce j cc
the present doctrine of contempts eJCela-- (a
sively fromrthis statute, and to allow H rm

greater antiquity. How much tfaes
the present doctrine in England ewes i

origin to that and subsequent legisiati m. I I

and bow much to judicial assUfpptioQ
t4Ss-- i Is OV V"fc i . j .,.' '

but in stating tho historical argument, n ,

that with fairness can bo said, is, that

ia t of t'.o i : : r.re in l.rijf a?
pe'i'i nor. as edit r of a

Jr; ai, called t!:o Vicl.sburg Sen-- L
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, .' litl.e ! an arid"
Ipaprr rcfluting upon the judicial
kt of the Judge .ol the circuit court
ttrren county, pen ling :i capita! trial,
ntchmeirl for contempt was issued
A hi;r, j.imJ Upon intcrrjgatorics ad-idati- u'

answered, the petitioner wa?,
cou.t, tvdered i be imp uvuod for
m l live months, fined Gve-hun-Llla- rs,

and remain in custody until
WM v. as aid. The petitioner then

,j0. executive clemency, which was

ganization of the Sepreme cc urt, not re-

pugnant to tiio constitution or inconsistent

And certainly in no c de c

pointed out one mre o!

Magna Charta conferred to the coutts the
power to preserve themselves, and no m re,
and not that it necessarily recognized as
the law of the land the many kinds of

him to tho amount of both fine

onment, by virtue of which he

urged from custody by the She

wiib tho act - b ..dm g t .e High Court
ot Iv.a : ' - r;. ... " . i : ,
h i in full foi e for the government ol the
High C u1 ; Ervcrs and A peals. By
the constitution, Const. Sched. sr. 4, all
laws then in force, r.ot repugnant to it,
were continued in operation. Then, that
through th force of trie constitution, the
statutes .nd tho common law, tho judges of
the High Court of Errors and Appeals,
which ia now the Supreme Court of this
."State, j ss - - a ii:!l jurisdiction, and one
greatly enlarged by the statutes beyond
that of ;ne writ at common law, over this
writ, but in thi ir individual capie.ty alone,
seems plain and oovjous, but that th y
have n a power o act thereon, in the fir
resort as a court, seems equally plain and

arren county. Subsequently to
..1

its punrsnment m cue and U

As we hrtvc alreat'v seen.

contempts now known to court aud Judges.
For so far aa the newspapers publication
of a libel upon a court is concerned, a
cast: of the kin'' ul i not have occurred

arse, (lie circuit court ot said
ued its bench warrant for the ar- -

until the time of Queen Elizabeth, whenpetitioner, as an escaped priso-lu- e

whereof he i now a n ested tad by es.newspapers were lirst established, which Mind unr BSStS sft ftMtsSe eBSaBSSjBHBft
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Was, three hundred and forty three v ears Lngiandned. This writ is sued out b
after the date of Magna Charta. The OO'Jli! erly. Ol BS Iftftt aaiBBre ft

el cuerts a fltfj mmthreshold ot tins invesnga- -

' have s iggetted a doubt of
a Hiig'e iu foe cf the High
s an 1 Appeals to issue and
xvr'v. To resolve thi?, we

Vj what was the writ at com- -
mi .. ft . t

pieposition which is tnus laid down is, , .

the doctrine of consequential centetrpts
in its present broad understanding was
unknown to aud not confirm jd t y the ear-
liest constitutional law ef Ikiglund, Maj-n- a

Charta.
We must next test this doctrino of con-

tempts by the touchstone of the Consti-
tution of the State. This is the only pro-

per, legal and safe criterion by which it
can be judged and decided upon, in do-

ing so, we must be careful to ailow no hy- -

assl asBtsce the iftsVVasBsee
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, ana wnat itns under the coastl

palpate, the statute, ti. H. o64, s.7,
gives t any pnrty to the j u'gment on the
writ, aggrieve I thereby, the right to a writ
of errr r, v. l ic i could ulv be returnable
into the High Court of Crrors and Ap-

peals, thus inv( iving, if the court must act
in the .irst ittsh nee, die solecism and ab-

surdity of an ajipeol from a court to itself.
It is tltrayi pi pel t) give such a con-Itructio- ft

and interpretation to a statute as
will m;.ke U consistent with itself and the

Statutes and comm n law d this
Personal liberty, by the laws of

nd, was considered a strict) natural
L and not lo be abridged without suf--

rhere ate

Death aad I iff

were a.
fended dignity
better reason- - j

liberty was eith
ter better un-amon- g

other s
various stages o

ship, became a
until it found iu
It were cot a b

that ir. jsttrodec
our especially I

must receive a
of those of its
a Uh the nature

j cause, nor at the mete discretion of

jagistra'' without the explicit permis-- t
tho I vs. Magna Charta de dares

I . i.ii i . l
) ne. ii snan eo i iKcii uriiupii--

,

but .
- the lawful judgment ot his :h a pr

pothetieal interpretations or equivocal de-

finitions of the explicit text of this in tnt
ment. It is a compact between thi peft
pie and their oirtcers. There are

placed upon both. Tower to go-

vern has been confided, but it has aiso
been limited and restricted. It remains
then to examine whether the exeicise of

end to be attained bv it.
Wit tout directing aKetithm to tho

sufficiency of ihe bench war-

rant, or to other technical objections,
which, whether ill or well laken, are
swallowed up in ihe mere imtortant ques-
tions invulvod in this examination, i w-i-

proceed at once to the discission of the
leading and prondoent points that stand
r- - i th in this interesting controversy.

The power of courts to imprison for

Is, or by the law of the land. (Mag.
20.) When any person was re- -

Id
i his liberty, by order or decree

illegal court, or by tho command
I King's majesty in person, or by
,it of the council hoard, or of any u'

ef
i it

tn
l.a:

aad phsia tftars, ahftft a ee btai
mt bjbbbjbj the aseertaia aaesaai
bees as powr. Tae setbefsfr I

tt pisasuse aaal sVarie paeesaersv
uwsj BjBsaaaBjjjBjl aaJ aTwafeie t
nthsea rpuaHHtv, iea k. trl
esBaaat ereetse wfam tree asasl esa

vy council, he was entitled, on de- -

to the writ of habeas corpus, to

ed to fi 1 ! in a country wbc
the love, as in one which is e
the fears of its peo;"e. For
try", there is no majest) avi
of the law, and the ..; ot

contetujits ii arc; red by Eftflisb writersjudgment upon the justice of his(
mw.. l s Bet ms iand so Booted b;tm.ent. English writers in com- -

g upon the British constitution, ex- -

w riters on this side of the
ii repeatod'y decided

turiflj issje tli'edecif ions
oris of this country, to be

Atlantic. Ithjs
in tho E;-;'ir-- a
followed in the cc

etnselvc. m th svrmest t.irttis Up- -

is in that country called "the

power la tne case now under considera-
tion, is within the Constitution and laws of
this State.

Immediately upon the adoption of our Con-

stitution and before the enactment of any
statutory law, so much of what is genre ai

ly termed "the common law,'' and which
is atee strictly in accordance ivilk tihfjfaeBV

ttiftdion, was iikewise necessarily adop-
ted. For instances the Constitution es-

tablished and erected courts of justice.
it gave them the jurisdiction oi courts of

justice as the same were before uude.i-stoo- d,

less so much power and authority as
trenched on that Constitution which crer-te- d

them. To c arry on these courts, cer-

tain machinery is necessary, and that
machinery must be without clog, hin-

drance or interference. This was neces

s' writ of right.'1 "Of great im-:e-
,"

they say, ,:to the public ii the l5 it
ation of this personal liberty, for if

asyt aaiwe-- c left in the power of an, th
: magistrate to imprison arbitrarily--

of ihuneroorial usage and practice, since
the la Jf itself wa? known. It is claimed
to be vitally essentia! attribute and eon-seqenc- e

of the ru'.-uin-
t dration of the law

itself, .without which it dies, bfecomes a
d ad letter, a command witit ut obedience,
a judgment without exocution. It is held
to have arisen from ti:o necessity of the
Ihil r itself, and though not until later times
Iesi4ated upon, it is-sai- d to have become

er he or his officers thought pro- -

ere would soon be an end of all
mm if mn tit- - and immunities. Persona

It has been before admitted
have been iu England and in
try, judicial decisions establish,
country and iu aotae States ii

legitimacy of the exercise of
tases like the one un - e

Either that poarer b tierivedl t
t iie rei, or it is the gro v .i .

and judicial practi e. Iu the
as by the circumstances uf tl
seems to be, it cn be chtiaaa
virtue of its being otie of th
of tho coram-- law in Kn. u

position d ti..-- : country at.u
stand in relation to th.'. I
The United States hare not (a
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hewa weifts, aa the csesssa

epp. has bees seasueiir sr eifli-- '' A
ought not ti be abridged in anyv..

Without sp cial permission of law.
e tftory of the English law consists sary to the ends of their creation, for the

exercise of the functions cnlrusted to them,
aete aer its --z

a reaeir.y defining the limes, the causes,
e extent, when, wherefore, and in

n . ..ft?gree,Uve imprisonment of the sub-- y

be lawful. Nevertheless, shifts
vices, not very creditable fn (he

therespect--.of the timfcs were made use of to
. rr: ..

and indispensalde (to serve aud vindicate
the interest and dignity of the govern-
ment, which has been built up by the
people. Is then the case in hand, tho use
of a power vested in our courts either di-

rectly or by implication, and is the m I i r
which the petivtoaer is "now K&prisosftd j

clog upon the wheels! court-- . A justice?
i endeavor to show why they are nut.

What is a edOtenapt of court? Besides
the various classes of contempts which
were known to the common b ' x:

?

to i. io iing me power to commit
special command, and others were

tm a ' !,i l''e i'111 c eval with the period
v; t the administration of tho law was

est ddished in the shape of courts and
other tribunal?. It is in this point ol

view that it is insisted by Blaekstone, 4,
237, to have been confirmed by the sta-tut- e

of Magna Charta when it requires that
"no freeman shall be impns uel and con-

demned, but by the judgtaefti of his peers,
ot b the law of ths t0nd v Nois this

charter bear- - dato the iSth lane, A D

1215, '.ting the 17th your ot the reign ol

riiug John. Tne first enactment upon
the subject of contempts was that of the

gat gj
,,T !' i. I C 30, hern .

ieveOty years atier thr. da'fe of Magna
Chsrta. This statute has reference to con- -

"VHHHliH. I

ee -to our Mtuit; e., uistuuiiofte aad fen
overninent. Van Ness, v. Paemrd,

erv, 144. Nor is there any such thin
i common law of the L'aite-- i S :

int' practice, which from time to
avc been checked by parliarnentarv
neiiUS Toml. L. I), title Bab.
ir VV. Blacfcatone has sajd, "that the a

m
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a; aim ol society is to protect in-I- s

in the enjoyment of their "bso-'TI- s

whic'i were invested in ftiem
AfmrnutahJe laws of nature, and

mm ix i U S-- Or- asftSs4betore oar eye the beet
land.-- , ;Ularij ascribed, besides j prevail aS the au
these rootling to officers and others j the Union, but
connected who the courts, concerning may have, its
which the law is plain and explicit, there may not so he

Unr Jcure le ers these essestempts in resisting thi.'ows, (hat the lirst and primary process of the
is ' f conlemnts

i w :sjBalsten-'- ,are many which arc claimed to he ex it see?man law? is fo maintain and rcg-- ! King's courts. Thispe
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